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YIIOTA 1 CTAHJAPIV BEHEIIMJAHCKE KOMVICHUJE Y
I[TOCTVYIIIVIMA NOHOIIEILA M ITPOMEHE YCTABA

Caxeiniax

Osaj pag ananusupa ynoiy Eepoiicke komucuje 3a gemoxpaiiujy
iyiiem ipasa Caseitia Espoiie y tiociliyiiyuma goHowieroa u iipomere
yciaea, #onazehu og knacuuHe iieopuje YCUIAB0WIB0PpHe 61ACTHU
Kao uspasa HapogHe cyseperociiu. Ilonazu ce og ciiasa ga je
YCUiasoi8opcii8o  WPpAguUUUOHANTHO CXB8ATLAHO KaAO YHyUipauitve
Huuilare gpxcase, anu ga je Hakou [lpyioi ceeitickoi paitia, ycrneg
UHTHePHAUUOHANIUAY U TbygcKUX Tpasa u jadara mehyHapogrux
UHCTUUTUYUUjd, JOuiio go otieaparba YCilasHux upoueca Ka CilomHuM
yimiuyajuma. Y ilom Kowuiliexcily, Komucuja ce docmaitipa Kao
He3aBUCHO KOHCYAMAATIUBHO TesI0 Yuju ayilopuilieiti He Ho4usa Ha
ipaeHoj odasesHociliu, 6ell Ha exCUepliU3U U UHCTAUTAYUUOHATTHOM
gujanoiy. Pag tiokasyje ga Komucuja, uako gopmanto He oipanuuasa
YCUasotiBoOpHY BACH, UOCPegHO Yiiuue Ha YCULABOUIBOpHE Upoyece
Kpo3 pa3eoj upouegypantux u mMaepujartux ciiangapga 3acHo8anux
Ha gemokpaiiuju, wygckum tpasuma u enagasunu ipasa. Ilocedno
ce ykasyje na caspemere usasose ynoie Komucuje y ycnosuma xpuse
mehyHapogHoupasHol opeilika.

Kmwyune peuu: Beneyujarncka xomucuja, ycilasoiieopHa 671aciil,
goHoulerve U UpomeHa Yciiasd, gemokpamiuja u endgasuxa upaead,
ciuangapgu Beneyujarcke komucuje
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1. YBOII

YcTaBOTBOPHA BJIACT Ce I0jaBM/Ia YIIOPERO Ca MOJEPHOM MJEjOM
ycraBa (Loughlin 2025, 208). VicTopujcku refaHo, ycTaB ¥Ma QyHK-
I11jy la HOpMaMa O OpPraHU3alMjy BIACTY U JbY/ICKMM IIPAaBUMa ITOCTA-
BU TPaHUIle Y BpLIEHY HOMUTUYKE BIACTU. [IpyruM pednma, yCTaBOM
Ce YCIOCTaB/ba OFHOC M3Mely MOMMTUYKMX MHCTUTYIM)A, C jefHe, U
rpabana, c ipyre cTpane. Jnak, ycras je ,,[IOHMKa0 3 ujeje na rpahann
caMM OIIy4yjy O Cafip>KVHI COIICTBEHOT NopeTKa. BepoBaTHO HajsHa-
vajHju MoMeHaT PpaHITycke peBoyLuje 6110 je mpornameme Tpeher
crajnexa 3a Hanyonanuy ckynurtuny. Taj unH HIje 610 caMo IpakTuy-
HO Ba)XaH jep je CKYIIITIHA CTa/lexa OyIa JuchyHKIMoHaHa, Beh je
y BbeMy Oua caip)kaHa U CHaXKHa cuM6Oo/dka nopyka. Kako je omar
Cjejec (Emmanuel Joseph Sieyés) HaBeo y CBOM 4yBeHOM IaMreTy
»11ITa je Tpehu cranex”, y nuramy je 6uo nspas useje fa yrpaBo Hapop
IpefCTaB/ba HOCKOLA YCTaBOTBOPHe BacTu. [Ipema peunma Jlodmnna
(Martin Loughlin), Ta uneja omoryhua je fa ce ycTaB IpefcTaBu Kao
CpencTBO KomeKTuBHOr camoornpebema (Loughlin 2025, 208). 3aro cy
YCTaBOTBOPHA BJIACT ¥ HAPOJHA CYBEPEHOCT ,UIIIe PYKY IIOJ PYKY

ITocre nepmopa BeMKNUX peBOMYLIN]jA, €EBPOIICKY HAPOAM Cy Kpe-
HY/IM IIyTeM CTBapalba HallMOHA/THMX gpKaBa. Y TOM KOHTEKCTY, Mjeja
la CyBepeHUTeT Ipuiafa Hapony (Hauuju, wi rpabannma) mocrana
je ommrenpuxsaheHa, a ycTaBOTBOpHa B/IacT KoOMIa je HOBe OO/IM-
Ke, TIOIIyT pacIpaBe O TPaHNUIIAMa peBU3MOHe BracTu (Bupm: bo 2016,
305-306). VictoBpemeHO, jenHa CTBap je 61/1a HECIIOPHA: IETUTUMUTET
yCTaBa IIOYVBA Ha YMILEHVIIM Jla Ia je JOHeo Hapox Bpuiehy Hajsumy,
YCTaBOTBOPHY BJIAcT. Y TO BpeMe, INTakbe YTUIIaja CIIO/bHNUX aKTepa Ha
BpILEHe Te BIACTYU HIije Ce HY IIOCTaB/bajio; YCTaB je 6110 MCK/bY4YMBO
YHYTpallllbe UTabe JpiKaBe.

MebhyTum, nocre [Ipyror cBeTCKOr paTa 0Ba Iapafiurma nounmbe
fla ce Mema. YcBajambeM YHUBep3ajHe ieK/lapanyje o JbYACKUM IpaBy-
Ma of 1948. ropuHe (o crpaHe IeHepanHe CKymuTHMHe YjequmbeHIX
Halllja) 3aIlouMibe IpolleC MHTEePHAL[MOHAMN3aLNje bYACKMX IIpaBa.
Y6p30 Cy yCBOjeHU ¥ pEerMOHAIHM MHCTPYMEHTM Ha TOM IUIaHY, Kao
mTo je EBpoIicKa KOHBEHIIMja O 3alITUTY /bYCKMUX IIpaBa U OCHOBHUX
cnobopa. EBporicke fpxaBe 3aT¥M HOYNMIbY [ Tpajie Ha/[HAIMOHA/THE
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3ajeHMIIe — HajIIpe eKOHOMCKE, a JieBeleCeTUX TOiJHA IIPOLIOT BeKa I
HOMUTIYKE. Y TAKBOM KOHTEKCTY II0jef[HY ayTOPY ITOYNIbY [ja TOBOPe
0 IOCTHAI[VIOHAJTHOj AP>KaBM, y KOjoj ce rpaHuIe usMeby yHyTpammer
u mebhynapogHor nmopetka 6pumy (Bup: Giegerich 2025, 1-11).Tako,
Kym (Mathias Kumm) usHocu Tesy IpeMa Kojoj ce yCTaBOTBOPHA BJIacT
O/MYeHa y cMHTarMu ,Mu, Hapon“ (,, We the people®) He Moxe Buie
HocMaTpaTy caMo y jomahem KoHTeKCTY, Beh 1 Ha HUBOy MehyHaponHe
ycraBHe 3ajegunie (Kumm 2016, 698).

Ha BpxyH1y oBux mporeca, y okBupy Casera EBpone (CE) oc-
HOBaHa je ,EBporcka koMucnuja 3a geMokparujy myrtem npasa“ (Bene-
nyjaHcka komucyja). OHa je 3aMuIIbeHa Kao He3aBMCHO KOHCY/ITaTUB-
HO TeJIo Koje IPOMOBHIIIe B/IaJIABUHY ITpaBa 1 feMoKpaTnjy (Giegerich
2025, 58-59; The Revised Statute Of The European Commission For
Democracy Through Law 2002, Art. 1(1)). Komucuja nonasu op tora
7Ia He IIOCTOj¥ YHMBEP3a/IHO CXBaTabe NeMOKpATVje HUTHU jefNHCTBEH
MOJie/T TOJIUTUYKOT CUCTeMa, alu Ja y EBponu mocToju KOHCeH3yC OKO
OCHOBHUX eMOKpaTckux BpenHoctu (Petrov 2024b, 93-94). Bes 063u-
pa Ha pas34uTe OlieHe BeHe yIore, yTullaj BeHenujancke Komucuje je
HECIIOpPHO 3HaYajaH. Buyybus je y pasnuautum ob1acTumMa, ajm je Imo-
ceOHO 3aHMMJ/BMBO TO IITO je jeflaH Off IeHVX K/bYYHUX IIJ/beBa, IpeMa
corictBeHoM CTaTyTy, YIpaBo IpyXame moMohnu y goHoIIewmy ycTa-
Ba, T3B. constitutional assistance (The Revised Statute Of The European
Commission For Democracy Through Law 2002, Art. 1(2a)). V13 nepc-
HeKTUBe KIacHYHe Teopyje YCTaBOTBOPHE BJIACTH, TO IIPEICTaB/ba Be-
JIMKM 3a0KpeT: HalMe, OTBapa ce MOryhHOCT ,,CIIo/bHE“ MHTEpBEHIUje Y
YCTaBOTBOPHY MaTepu;jy.

[IpakTUYHO I/IefaHO, HaBeleHM yTuIaj Moxke 6utu fBojak. C
jemHe cTpaHe, Mel)yHaponHa 3ajemHMIIA MOXe [elOBATV AUPEKTHO, Ha
IpuMep y CUTyallujaMa Kajja ce 1ojassbyje kKao pakTU4Ka yCTaBOTBOP-
Ha BracT.! C ipyre cTpaHe, Ioje1He OpTaHM3allje MOTY IIPY)KaTy eKc-
HepPTCKy HOAPLIKY Y Ipolecy AoHollewma yctasa (Basta Flajner 2010,
170).

ITocToju HEKOIMKO TaKBUX IPHMepa — Ipe CBera, JOoHOIeHhe OCHOBHOT 3aKOHA
CP Hewmauke, KOjH ce MIaK IIOCMaTpa Kao HNPMIMYHO CHEHM(UYAH, A Ce Kao
yemthu (HeraTMBHM) NpUMep HaBogM mnpojekar Ycrasa Mpaka ox 2003. rogune
(Arato 2009).
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Hecymmuso je ma cy ycmoBu y kojuma rpabanm Bpiue ycra-
BOTBOPHY BJIACT JJAHAC [IPACTMYHO VM3MemeHN. Y I/o6alHo moBesa-
HOM CBeTY TEIIKO je OpaHUTM CTaB Jja je IOHOIIEeHe YCTaBa UCK/bYINBO
YHyTpallllbe IUTambe CBaKe Jp>KaBe. Vmak, MoKylIaje CIIO/bHOT HaMe-
Tamwa ycTaBa Tpeba of0anuTy, jep Cy CyIpOTHM CaMoj UJieji yCTaBa Kao
u3pasa HapogHe Bojbe. Ca Apyre cTpaHe, aKTUBHOCTH Pa3IMYNATUX Op-
raHM3alyja Mory OMTI KOPUCHE, ITIOCeOHO aKO je BUXOB /b O9yBalbe
KOHCEH3yCa O MMHMMA/THUM JeMOKDPAaTCKMM CTaHJAPAMMA.

Y TpeHyTKy mmcama OBOT TEeKCTa, I00a/lHa 3ajeHNUIIA ce Ha-
nas3y y nyookoj kpusu. IbeH BpxyHal| HACTYINO je paToM y YKpajuHu
2022. ropyHe, MaKo Cy My IPeTXOAWIN aHAeMuja u 6pojHe rmobanHe
OesbenHOCHe mpeTe. CBe OBO je TOBEIO Y MUTambe IMOpPefaK y KojeM,
nsMehy octanmx mehyHnapopHux opranusanuja, 1 Benernyjancka komm-
cMja uMa BakHy yiory. OTyza nojefuHu ayTopy roBOpe O II0jaBy T3B.
HeoBeCT]aINjaHCKOT OpeTKa Kao 0OHaB/balba BecTdaIjaHCKe JIOT-
Ke Y K0jOj je CYBepeHOCT K/by4YHa KaTeropuja, a y3 cnab/beme yTullaja
MebhyHapopHor mpaBa (Buj. Belov 2022). Tako, Pycuja je uckbydena us
yraHcTBa y CE, a mouetkom 2026. ropnHe Cjennmene Amepuike Jlp-
JKaBe Cy MCTyIIIe U3 YIaHCTBa Y BeHelujancKoj KoMucuju.

YnpaBo 3aTo, /b OBOT pajia je /ja muMe Oyzie eBasyupaHa yno-
ra Benenujancke koMucuje y moCTYIKY IOHOIIEa ¥ IIPOMEHe yCTaBa.”
ITomazehn opf mpeTmocTaBKe f1a je yCTaBOTBOPHA MaTepuja MIPeBaCXOf-
HO YHyTpalllibe IINTake Ap>KaBe, aln Aa je oxpehena Bpcra acmcreH-
nyje Moryha U IOTEHIMja/THO MOXKe/bHA, paj] MMa 3a IWb Ja IOKaKe

Y oBoMm pamy he ce KOPHCTHUTH TEepMHHHU ,,JOHOIICEHE U ,,IPOMEHA™ ycTaBa.
[Mutame 1360pa TEpMHUHA je BeOMa BaXKHO, jep OHO MMa M MPaKTHYHU 3Ha4aj. Ha
TOM II0JbY BJIaJa BelMKa ,,30pka”. Tako, Cjejec je yBeo TepMHUHE ,,yCTaBOTBOPHA
BIAaCT” W ,yCTaHOBJbeHa Bhact . Mebhyrtum, moroma dQpaHimycka Teopuja je
JIOIATHO YCIIOKHMIIA TEPMHUHOJNOMKY ciuky. [le Manbep (Raymond Carré de
Malberg) je yBeo pa3nukoBame m3Mel)y OpUTHHEpHE W W3BEACHE YCTABOTBOPHE
BJIACTH, Kako OM pasrpaHMYMO BIACT JOHOLICHA YCTaBa OJ BJIACTH PEBHU3HjC
ycraBa. Kachuje je, kako HaBoau bo (Olivier Beaud), bonap (Roger Bonnard) oBy
noneny kanoruzosao (bo, 2016, 305-306). C apyre cTpaHe, y aHINIOCAKCOHCKO]
JUTEpaTypH Iyro HUje OMIIO MOMHUbAkha yCTaBOTBOPHE BiIACTH, Beh ce KopHcTHO
TEPMUH constitution-making y CMUCITY ,,TEXHHKe" TOHOIICHA yCTaBa.

Mebhyrtum, Oyayhu 1a je nuss OBOT paaa 1a y lemy Oyay aHaTU3UpaHH CTAHAAPIH
Benenujancke komucuje y jeqHoj onpeheHoj o6mactu u cariieslad leH CBEyKYITHH
3Hauaj, pacnpaBa O TEPMUHOJIOTHjH U TIOJMOBHUM OJipeljerbiMa OBOM TPHINKOM
ocTaje 1o CTpaHH.
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Ha 4yeMy II0YMBa ayTOpuUTeT BeHenmjaHcke KoMucuje y 061acTy JOHO-
IIerba YCTaBa I Ca KAKBUM je 113a30B/Ma CyOo4eHa ycjie]] IPeTXO/[HO OII-
VICAaHNX JielllaBamba.

OcHoBHa Te3a 0BOT pajia jecTe fa BeHenujaHcka KOMUCHja, MaKO
(dopMaHO He OrpaHNYaBa YCTAaBOTBOPHY B/IACT, KPO3 Pa3Boj IPOLeRy-
PaJIHVX U MaTepyjaHMX CTaHAAP/ia MOCPEIHO OOMMKYyje MaTepyjamHe
TpaHulle YCTAaBOTBOPHUX IIpOLieca, TPy YeMY HbeH JIeTUTUMUTET Io4N-
Ba Ha T3B. ,penyTanyonoM ayropurery" (Volpe 2016, 819) u mopeny
MHCTUTYLVIOHATHOT iujasora (Tako u: Petrov 2024c, 271), Koju je jaHac
U3J10’)KeH HOBUM 1I3a30BUMa.

Y cknapy ca TMM, paf je ofie/beH Ha TPU LeNHe. Y IPBOM Jely
ce pasMaTpajy OCHOBHa CTPYKTypa M MeXaHM3MU [ie/loBama BeHe-
nyjaHcke komucuje. Ipyru feo nocseheH je aHanusupamy craHgapna
koje Komucuja pasBuja y o6/acTyt JOHOLIEHa ¥ IPOMEHE yCTaBa U I10-
ceOHO mpakcy wuxoBe npumMene. Ha kpajy, y Tpehem geny je pasmotpe-
Ha yjora BeHenujancke KoMICHje Y CBET/IOCTM CaBpeMeHIX 113a30Ba ca
KOjuMa ce cyodaBa MehyHapoiHO IpaBo U opesak Koju ce o JIpyror
CBETCKOT paTa Irpajiv Ha ayTOpuUTeTy MehyHapomHuX opraHusamnyja.

2. BEHELIMJAHCKA KOMMCHJA -
VHCTUTYLUMOHAHMM (M MEBYHAPOIIHVM ITYTEM)
IO MTEMOKPATHUJE?

3a pasnuky of EBpornickor cyga 3a /byncka npasa, Benenyjancka
KOMICHja HIje HApO4MTO II03HaTa y IMPOj jaBHOCTU. VInak, weHa yino-
ra je TOMMKO 3Ha4yajHa fia 3ac/IyXKyje 030mbHuje aHanuse. Ped je o KoH-
CYITaTMBHOM Teny, a He oprany (Steinberger 2007) CE, xoje mocroju
BuIIE Off 35 rOfMHA U Ylje MOoJbe JIeJIOBalba jé MHOTO IIMpe Of Tepu-
TOpMje Ha KojuMa ce Hajase fAp>kaBe wianuie CE. Beh y npsom unany
CratyTa, BeHennjancka xomucuja ce gepuHMIIE KaO HE3aBUCHO KOH-
CYITaTUBHO Tefo Koje capalbyyje ca sp>xaBama wiannama CE, kao u ca
APYTMM 3aMHTepeCOBaHUM HewIaHuIama u Mehynapoguum opranusa-
njama u remma (Craig 2017, 59).° Jlanac Benennjancka komucuja nmMa

3 Hsmenama Craryta ox 2002. romune omoryheno je ja wiaHoBu BeHelnjaHcke

KoMmucHje Oymy m apxkaBe koje Hucy wianune Casera Epome (Statute of the
European Commission for Democracy through Law (Venice Commission),
adopted by Resolution (90)6 (1990), revised by Resolution (2002)3, Art. 1(1)).
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61 mpXaBy WIaHWILY, Y OfHOCY Ha 46 gpxaa wianuua CE. MehyTum,
TO LIMpele HAIJIOKHOCTY ratione loci HUje yBeK HOXVUB/ABAaHO HEY-
TpanHo u 6e3 kputuka (NufSberger & Miklasova 2023, 273-276). Hus
TYpOy/IeHTHUX HOMUTUIKKX ITpolieca Ha Brinckom Victoky u Ha CeBepy
Adpuxe ¢ mouetka 2010-1x, mosHat u Kao ,,Aparcko nponehe®, kao u
IoHoIIeme Mumubema y Be3u ca HanpToM Ycraa Pemy6muke Tynnc
oxt 2013. ropuHe,* MOKa3anyu Cy BeMMKM IOTeHIMjan BeHerjaHcke Ko-
MIICHje, a1 CY MCTOBPEMEHO OTBOPWIN IINTame IpobieMa ,,eBpOLeH-
TPUYHOCTI ¥ KOHILENITA ,,3aje[JHIYKOT eBPOIICKOT ycTaBHOr Hacmeha®
pasBujaHor of crpate osor Tenma (Nuflberger & Miklasova 2023, 275;
Volpe 2016, 813-814).

Hyc6eprep n Muxiamosa cy uaeHTUMUKOBae TPU pasBoOjHA
nepuopna Benernujancke komucuje (Nuflberger & Miklasova 2023, 270-
273). IIpBu je nepuop hopMupama, kajaa je ynora Komucuje 6mma Beoma
Ba)KHa 3a OMBIIe KOMYHMCTIUYKe (ColyjamicTiike) gp>xase LleHTpan-
He ¥ Vicroune EBpoIle mpuimkoM HOHOIIEHa HOBMX IUOepaTHO-[e-
MOKpATCKUX ycraBa. To je 6umo ,31aTHO f06a“ yHOpegHOr yCTaBHOT
IpaBa U3 NepCHeKTnBe Benenujancke KOMuUcHje, jep je KoMmapaTuBHa
aHaymm3a 6ma gomnHaHTHA (Nuflberger & Miklasova 2023, 270-273).°

Ogx 2000. mo 2010. roguHe HacTyma goba peanusma. Komucnja ce
Taja CyoyaBa ca HOBMM BpcTama rpo6iema: BehnHa 6MBIIMX KOMYHIC-
TUYKMX [p>KaBa IPYUXBATIIA je HOBM OOpasal] OpraHu3oBama JpxKa-
Be, T€ Ce Ia)Kiha MOpajla yCMepPUTH Ha YHYTpallllha IMNUTamba, Y KOjuMa
LUMUTHpabe CUCTeMa CTapUX IeMOKpaTHja BUIIe Hije OMIO JOBOBHO
¥l MOPAJIO Ce BOAMTIY padyyHa O KY/ITYPOJIOIIKOM KOHTEKCTY CBaKe Ioje-
puHadHe fpxkase (Bup: Scholtes 2025; Nufiberger & Miklasova 2023,
271-272).

Tunisia — Opinion on the Final Draft Constitution 2013.

VY Bpeme HacTaHka BeHennjaHcke KOMHCHje, KOHIENT IEMOKPATHje ITyTeM TpaBa
01O je BeoMa HHTENIEKTYaTHO MIPUBJIAYaH, i MOJIUTHYKY HEjacaH, jep je yCTaBHO
IIPaBO Tajla CMAaTPaHO, a TAKO je U JaHac, Kao par excellence yHyTpallllbe MUTambE
JprkaBe. 3aTo je BepoBaTHO oMoryhaBame jeTHOM Tely eKcIepara ja KpUTHKYjy,
Ia 4aK " Jia yTH4dy Ha JoMaha ycTaBHa MUTamka M3IJIEAANI0 MPHINYHO CyMEbUBO.
Bam u3 Tor pasnora, unHH ce 1a je Benernujancka KOMUCHja HacTala y HCTOPH]CKH
IIOBOJBHOM TPEHTYKY KaJia ce OTBOPHO IPOCTOp Ja ce aBe EBporne, ona anbepaiHo-
JIEMOKPATCKa W OHa peaj-COLMjaTMCTHYKA Yje[MHEe KpPO3 3ajeIHMYKO yCTaBHO
Hacinehe (Petrov, 93-94).
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Tpehn nepuop pasBoja obenexxeH je OfCycTBOM MIy3uja, jep cy
ce I0jaBVIV aHTWIMOEPAIHU MOJIe/I YaK M y OKBUPY Ap>kKaBa EBporr-
cke yanuje (Nufberger & Miklasova 2023, 275).° Crora ¢y aKTMBHOCTHI
Benenujancke koMucuje yrimaBHOM BUIIE yCMepeHe Ha IIOHaB/bambe Beh
yTBphEeHNUX cTaH/apfia Hero Ha CTBapabe HOBUX.

Jom om BpeMeHa I€HOT HAacTaHKa, MUTalkbe MeXaHM3aMa Je/lo-
Bamba, a TUMe I yTUIaja BeHenmjancke KoMucuje Ha HalMOHAIHE I10-
petke gpxxaBa wianuna CE, 6uro je xpyuno. Ha mouetky, y nmpBom
Ieprofy pasBoja, Jp)KaBe ca ayTOPUTAPHOM COLMjalIMCTUYKOM YcC-
TaBHOIINY HUCY MMasle PYTY OIINjy Hero fila IpUXBaTe MHTErpaLyjy
y TpyIy 3eMajba mnbepanHo-geMoKpaTcke yctaBHocTu (Bartole 2020,
8-10). IlomTo ce AMpeKTHA MHTEPBEHIINja ,,pasByUjeHor 3amana’ Huje
MOIJIa CMaTpaTy OIPABAAHOM, YMHIIIO Ce fIa 61 MHCTUTYIVIOHAIN30-
BaHa Mefiujalyja MOIJIa OMTH IPUXBAT/BMBO pellewe (Petrov 2024b,
91). VicToBpeMeHO, IETUTUMUTET TOT MefjujaTopa II0YNBA0 je Ha Ipo-
¢decnonanuamy, 6ynyhnu na, nako ux 6upajy gpkaBe WiaHUIe, YWIAHO-
Bu KoMucuje cy He3aBUCHU Yy CBOM Pajly U He IIOJHOCE 3a Hhera pauyH
cBojoj gpxaBu (The Revised Statute Of The European Commission For
Democracy Through Law 2002, Art. 2(1); Petrov 2024b, 98).”

OcHOBHI MeXaHM3aM [lelI0Baiba, OfIHOCHO OCHOBHA aKTMBHOCT
Benenujancke kommcuje mpema CTaTyTy jecTe IpHUIIpeMame M ycC-

¢ BeHelMjaHCKa KOMHCH]a y MOCIEAHE BPEME CBOjy MaXiby HAPOYUTO yCMepaBa

Ka T3B. HJIHOCpAIHUM JeMOKpaTHjama. Taj TepMUH ce yOOHUajeHO KOPUCTH Ja
omuiie Tpancopmanuje pexxuma y Lenrpannoj Eporu (mpemaa ce Kao CIIMYHH
MoienH HaBoJie jou 1 Typcka U HeKke jy)KHOaMepHUKe JIpyKaBe) O IEMOKPATCKHUX
Ka ayroputapHuM. Hanme, y THM 3eMJbamMa youeHe ¢y OpojHe IPOMEHE Ha HUBOY
3aKOHA, YCTaBa, ajd U MOJUTHYKHUX IMPAKCH KOje TMOKa3yjy jacHe ayTOpUTapHE
TeHJeHIMje. Ped je o pexumuMa Koju ocTajy JeMOKpaTcKH, anu Oe3 elemMeHara
nmbepannsma (IBerkosuh 2025, 179).

IMpema oxmpenbama Craryra Benemnmjancke kommcuje, y HEH cacTaB yiase
HE3aBHCHHU CTPYYHHalM KOJU CY CTEKJIM yTJIe]l CBOJUM HCKYCTBOM Y JIEMOKPATCKUM
MHCTUTYLMjaMa WM CBOJUM JOIPHUHOCOM YHampehemy mpaBa M MOIMTHYKUAX
Hayka (Statute of the European Commission for Democracy through Law (Venice
Commission), adopted by Resolution (90)6 (1990), revised by Resolution
(2002)3, Art. 2(1)). Ynanosu Komucuje nenyjy y JMIHOM CBOjCTBY M HE IIPHMajy
HUTH TpHUXBaTajy Omio kakBa ymyrtctBa (Statute of the European Commission
for Democracy through Law (Venice Commission), adopted by Resolution
(90)6 (1990), revised by Resolution (2002)3, Art. 2(1)). Y mpakcu, 4iaHOBH
BeHenujancke KOMHCH]j€ Cy YIIIaBHOM MPodecopH jaBHOT ¥ MeljyHapoaHOT Mpasa,
HCKYCHH IIPAaBHULM WM jaBHU ciryxOenuny (Craig 2017, 60).
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Bajalbe MUIIbelba O YCTAaBHUM U IIPaBHUM TeKCTOBMMA, Ha 3axTeB Ko-
MuUTeTa MUHMCTapA, [lapiamenTapHe ckynumTiHe, KoHrpeca roKamHmux
u pernoHanHux Bnactu EBporne, l[enepannor cexperapa, gpxase, Mehy-
HapoJIHe OpraHy3alje Wi Tea Koje yuectsyje y pany Komucuje (The
Revised Statute Of The European Commission For Democracy Through
Law 2002, Art. 3(1-2)). Vmak, y mpakcu ce MUIUbea Hajuenthe yc-
Bajajy Ha 3axTeB caMUX Jp>KaBa. Pasjor tome je Hekaj fa Jgp>KaBa
IPOCTO XXen Aa Jobuje oreHy Komucuje 0 KBalUTeTy CBOT 3aKOHCKOT
TEKCTa, /1) YeCTO Pas/ior MOXKe OUTY U MOCTOjame HeKNX YHYTapMH-
CTUTYLIMOHA/IHUX CYKOOa Ha HUBOY Ap)KaBe — pelunmo, usMmeby neruc-
JaTuBe U er3eKyTuse Wiy usMebhy nommrmukux napruja (Craig 2017,
65). Takobe, mp>kaBe 4eCTO MOTY KOPUCTUTI MUII/bEHA U KAO HOTBPAY
KBaJINTeTa CBOjMX 3aKOHCKUX IIpOjekaTa, y1Me y fomahoj jaBHOCTH CT-
Bapajy CIMKY O UCIIPABHOCTH CBOjMX IIOCTYIIAKA YKO/IMKO jé MUIL/bEH€
nosurtusHoO (Craig 2017, 65).

Mumberma Koja BenenujaHcka KoMucuja ycBaja HUCY IIPaBHO
ob6aBe3syjyha, a/iu HUCY HM YMCTO TeXHMYKM JOKyMeHTH. Kako mcTm-
ge [leTpoB, ayTopuTeT OBOr Te/la MOYNMBA Ha MOCeOHOj ,,unmosodujn
paja“: KOHLeNTH BIaJlaBUHe IIpaBa ¥ JeMOKparuje He HacTajy Ofo3ro,
IyTeM MMIepaTVBHYX IPaBHMX IIPaBIIa, Beh y mpoliecy MHCTUTYLINO-
HaJTHOT finjasiora usMmely cBux samHTepecoBaHux crpana. Cama Bene-
IVjaHCKa KOMUCHUja VICTUYe fIa He kenu Aa Hamehe pelema y cBojuM
MULUbeUMa, Beh ce ompepemyje 3a non-directive IPUCTYI 3aCHOBAH
Ha pujanory (Petrov 2024c, 264). 3aTo cy U meHM CTaHAapAU IeCTO
BPJIO LIMPOKO MOCTAB/bEHY, @ TIOHEKA/l M IPWINYHO Heoapehenn, oc-
TaB/bajyhu fp)xaBama IpOCTOp Aa came n3abepy HajlipuMepeHnmje pe-
memwe. BeHenujancka KoMucyja BOAY padyHa M O CBOjUM NpeLefleHTH-
Ma omoryhaBajyhu Ha Taj HauMH KOXepeHTHOCT y pany (Bup: Bartole
2020, 48).

Jeman of BeoMa 4eCTMX apTyMeHaTa jecTe OfCYCTBO Me€XaHM3a-
Ma IpMHYZe KOjuUMa ce Ap)KaBe YjaHNIle MOTY HaTepaTy Ja ce IOBU-
Hyjy omnykama Komucuje, na je n weHa ynora ynutHa. Mehytum, Kpejr
(Paul Craig) Hac ¢ IpaBOM YIIO30paBa [a y Be3) C OBUM apryMeHTOM
Tpeba 6uty Beoma onpesaH. Ha npsu norien, fp>kaBa Moxe fia ce 00-
paru BeHenujaHcKoj KOMMCHjU KaKo 6 yOupaa eMOKpaTcKe IOeHe,
a Jla ce 3a y3Bpar He IpuUap>kaBa MunUberma Komncuje. Mehytum, cam
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nosus Komucuju ma ce usjacHu ,mymra gyxa ns 6oue“. Hegocrarax y
3aKOHY Cce OTKPMBA, TEME/bHO AHA/IM3UPA, a MOXeE Jla ce OpraHusyje u
HoceTa JpKaBY, y KOjoj pajiHa TPyIIa pasroBapa 1 ca 3BaHUYHMM I ca
He3BaHNMYHMM aKTepuMa. Vicxop mponeca Hije MpeaBUANB Y TPEHYTKY
KaJia Ap>KaBa YIyTM 3axTeB 3a momoh, a ceaku moryhn 6eHeur xoju
Ou mpkaBa CTeKIa cIpeMHoIIhy fja yIyTu Takas 3axTeB 610 61 3Ha-
YajHO HafljayaH TPOIIKOBMMA YKOIMKO IIOCTAHE jaCHO A Ap>KaBa Huje
MIMajia HaMepy Ja MMIIEMEHTHpPa MIIUbebe Benenujancke komucuje
(Craig 2017, 65). Xopman Pum (Wolfgang Hoffmann-Riem) je Takobe
M3HEO BP/IO CHA)KAH apTyMEHT 3allTO [ip>KaBe HadeTHO IIPUXBATAjy
craBoBe Benenujancke komucuje. IlogcTninaj fomasyu us mpeTme MO-
pasiHOT HeomoOpaBama off CTpaHe APYTUX Ap>KaBa VI, IO3UTUBHIjE
(dbopMynuCcaHo, TeXBY Ap>KaBe KOja TPaXXM YCTAaBHOIIPABHO MUII/bEHE
na Oyne BubeHa kao myHomnpaBHa WwiaHuIa MehyHaponHe sajegHue me-
MOKparuja mocseheHux BlalaByHy IpaBa U 3alITUTY OCHOBHIUX IIpaBa
(Hoffmann-Riem 2014, 580-581).

IlITo ce TMYe NMOCTYIKa yCBajakba MUILUbEHA, Hajupe ce dop-
Mupa rpyna usBectuaana. OHu ce 06u4HO He cacTajy, Beh ofrosapajy
Ha IIOCTaB/beHA IINTaba, HAKOH Yera CeKpeTapujaT IpuUIIpeMa HalpT
MIIUBEeHa, OKO KOjer ce M3BeCTHoLy IpBo ycarnamasajy (Craig 2017,
66-68). Kajja ce mocTUTHE KOHCEH3YC, O TEKCTY Ce OfTy4yje Y OKBUPY
PajHIX TejIa 11, KOHAYHO, Ha IVIEHAPHOj CeHUIM paheHoj AucKycujom
(Buquicchio & Granata-Menghini 2013, 243). Pagu noTtnysujer ysuga
y IpefiMeTHO MNUTakbe, KA0 1 pa3yMeBama NHTepeca CBYUX PelIeBAHTHUX
akTepa, BeHenjaHCKa KOMUCHja MO>Ke OPTaHM30BATH U PAJHY IIOCETY
(Petrov 2024c, 265). Ha Taj Haunn, KoMucuja HacToju fa cBoja MmII-
Jberba JOHOCHK Y3 IIYHO YBaXKaBame CIeNM(PUIHOCTI CBaKe Ip>KaBe.

INopen moHomewa MUIUbewa, KoMucnja Moxxe CIIpOBOIUTI MC-
TPa)KMBakba Ha COIICTBEHY MHUIIV]aTUBY, IPUIIPEMATH CTYAMje, HalpTe
YIyTCTaBa ¥ KOMIW/IALMje CBOjUX PAaHMjUX MUIbeHma O ofpehennm
nutambyuMa. Ha Taj HaumH HacTajy cTaHAapAyu y pasamauTuM obmac-
THMa YCTAaBHOT IIPaBa. YIIPABO OHM YMHE je[JHO BEIMKO yCTaBHOIIpaB-
HO ,,0maro“ koje Kommcmja ,,0TKpuBa“ u ,HeceOMYHO IpencTaBrba‘“
CBOjUM YIAHMLIAMA U IPYTMM 3aMHTEPECOBAHNUM Jp)KaBaMa LIMPOM
cseta (Petrov 2024c, 269-271).* KonayHo, IocToje 1 T3B. amicus curiae

JletaspHHje 0 TAKBHM CTyAMjaMa Kao u npuMepe, Buj. ko Diirr 2010, 160.
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Munybera. OHa ce IpuIpeMajy Ha 3axTeB EBpPOIICKOTr cyfia 3a JbyficKa
IpaBa WIM YCTaBHOT Cyfia p)KaBe WIAHNIIe Kafla je moTpe6HO fja Bene-
IMjaHCKa KOMICHja M3Hece CTaB O ofjpeeHOM IpaBHOM NUTamy Kao
pedepeHTHY Tauky y aprymMeHTaumju cyacke omnyke (Petrov 2024c,
271-272).

Hecymmuso je ma ce ynora Benenmjancke Komucuje mokasana
BEOMa 3HayajHOM y mocnenmbux 35 roguHa. CBoje ycrexe BepOBaTHO
Oyryje CynTWIHMM MeXaHM3MMMa JieloBama. Vnak, meH 3Ha4aj u 1o-
Malaj He Tpeba mpenemusatn. [IpBa fierjeHnja pafa 6mia je TOTOBO
VICK/bY4MBO YCMepeHa Ha IIpoliec py>Kamba IOMON JOHOLIehY HOBUX
ycTaBa 3eMasba Vcroune EBporie 1o 3amagHOeBpoIcKoM 06pacity, ITo
je pe3y/nToBano cTBapameM KOHI[EINITa 3ajefHIIKOT eBPOIICKOT Haceha
(common european heritage), KOju IO4YMBa Ha TeMOKPATUjI, JbYACKUM
npaBuMa U BaajgaBuHK mpasa (Bartole 2020, 38-42). Vako je mozena
Ha ,cTape“ u ,,HOBe“ IeMOKpartuje laHac [ie/IOM 3acTapera, U Jja/be ce
Hajehn 6poj Muiberma BeHelnMjaHCKe KOMIMCHje OTHOCH Ha JIp)KaBe
Lentpanue u Victoune EBpone. To HOCK pu3uK fa ce BeHO [eN0oBambe
MOXMBYU KaO MAaTePHATMCTUYKO, IITO MOXKE M3a3BaTi HE3a/[0OBO/LCTBO
THX JIpXKaBa. 3aTo je Ba)XXHO fla ce Kpo3 Beh ommcaHe MexaHM3Me fiefio-
Barba PaBHOMEPHO yKasyje Ha IIpolieMe 11 y T3B. CTapUM JeMOKpaTHuja-
Ma. YIIpaBO TaKBMM IIPUCTYNIOM BeHenmjaHCcKa KOMMCHja MOXKe TIOCTa-
TY jOII 3HAYajHMja MHCTUTYIMja, YNja je HeMPUCTPACHOCT MOTBphHeHa,
a Jle/IoBambe YCMEPEHO Ka CTBapamby M jadyaby 3ajeJHUNYKOr eBPOIICKOT
ycTaBHOT Hacneba.

ITpema onpenb6ama CraryTa, ynora BeHernujancke koMucuje ce
CacToju y jayamby pasyMeBarba IPaBHMX CUCTEMa [p)KaBa y4eCHMUIA
panu muxoBor MehycoOHor mpubmnkaBama, yHanpehemwy BraaBuHe
IpaBa I IeMOKparTuje Kao 1 pasMaTpamwy IpobieMa Koju IpoucTudy us
(YHKIMOHNCaba JeMOKPATCKIX MHCTUTYIINjA, BUXOBOT OCHAK/Baba
u pa3Boja (Statute of the European Commission for Democracy through
Law (Venice Commission), adopted by Resolution (90)6 (1990), revised
by Resolution (2002)3, Art. 1(1)). Kpejr je menoxymnHo nenoBame Bene-
IMjaHCKe KOMIICHje TIOfIe/IVIO y TPY BeMKe 00/1acTy: JeMOKPATCKe VH-
CTUTYLIMje U JbYCKa IIPaBa, yCTAaBHO CYACTBO 1 U360pu, pedepeHymn
n nomurtiake naptuje (Craig 2017, 61-63). Y oxkBupy IpBe rpyle Ha-
JIa3y ce U IIOCTYyNaK JIOHOLIeHa yCTaBa, KOjI je, mpeMa peunMa Kpejra,
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HEeCYMIbJBO je[JHO Of] HajBaKHUjUX Hoba aenoBamwa Komucuje (Craig
2017, 73-75).

3. CTAHIOAPIV ITPVIJIMKOM JOHOIIEA U
ITPOMEHE YCTABA

I'me rog mocToju IpaBHM CUCTEM, IIOCTOjU U CKYII IIPABIUIA KOjUM
Ce yCTaHOB/baBa IIPOLielypa HACTAHKA 3aKOHA I KOjMM Ce pery/Inlie of-
HOC n3Mel)y OHUX KOju 3aKOHe JOHOCe I OHMX Ha KOje ce 3aKOHMU OfIHOCe
(Coldén-Rios 2022). 3aro je jemHa off yBeK pe/leBaHTHUX TeMa OHA Koja
ce OJHOCH Ha IIOCTYIIAK JOHOLIeHha 1 IIPOMeHe yCTaBa. ToM Nmuramy
ce MOXKe NPUCTYNNUTU U3 PasIMuIUTUX Hepcnektusa. IIpumepa paan,
MO>Ke Ce TOBOPUTM O HauMHMMA JJOHOIIema ycTaBa. Tako, 00MYHO ce
Ka0 MeXaHM3MU 13[1Bajajy yCTaBOTBOPHE CKYIIIITMHE, YCTaBHE KOH-
BeHIMje, HerocpeaHo ydemrhe rpabana myrem pedepengyma, obndne
(mermcmaTMBHE CKYINIITHHE) VM BUIIECTEIIEHV MEXaHU3MMY JOHOLIEHha
ycraBa.’ Hekyt HOBMjU IPUCTYIIN MICTPAXKYjy M MHOBAaTUBHe, fenubepa-
TYBHE MeXaHM3Me JIOHOIIeka ycTaBa (Bua: Arato 2012). VMcroBpemeHo,
TeMa YCTaBHMX aMaH/IMaHa M IbJMXOBOT OJHOCA IIPeMa OCHOBHOM Yc-
TaBHOM TEKCTY IyTO je O1/Ia jejHa Off IEHTPa/IHNUX y YCTAaBHOM IIPaBy.
Heka HOBUja nctpakmsama ce kpehy y npasiy aHanmse akTepa Koju
yTUYy Ha Jle/IoBal-e yCTaBOTBOPHe BiacTu. Hanme, Kao 1TO je y yBogy
Beh MOMeHyTO, TpafiMIIIOHAIHO Ce YCTaBOTBOPHA BJIACT IIOCMATpaa
Ka0 HEOTPaHMYEHA M IOTIYHO He3aBMCHA. VImak, nMa ayropa Koju cy
yKa3/Ba/lIM Ha IIOCEOHY y/IOry YCTaBHMX CYHOBa IPVJIVIKOM JOHOIIeHa
VIV TIPOMEHe YCTaBa, Kao U o yno3u MehyHapogHor npasa (BUf. HIIp:
Hirschl 2007; Roznai 2023, 122-123).

Jpyrum pedymMa, aHa/nM3a HOHOIIEHA YCTaBa Ce€ TEHIKO MOXKe
pasyMeTH aKo ce pasMaTpajy caMo (GOpMaHU MeXaHU3MM, 6e3 aHa/u-
3€ pasMMYNTUX aKTepa Y TOM HECYMIbMBO CIO0KEHOM IOCTYIKY, KOju
je Y3 TO OCHOB JIeTUTMMAllVje YUTABOT IIPaBHOT U MOUTUYKOT IIOpeT-
Ka. Y aKTepe KOju MMajy YTUIIAj Ha IOCTYIAK JOHOIIE A VU IIPOMEHE
ycTaBa CHajajy u MehyHaponHe opraHmsauuje. Y HajIIupeM CMUCIY,
ped je 0 CIO/bHMM yTUIIAjUMa Ha MOCTYIAK JOHOLIEha MK IIPOMEHe

TakBy noneny mnpemuiaxe ynpaBo Komon-Puoc (Bun. Colon-Rios, 2022). 3a
Jpyrauujy rnojeiny, Bua. Hip: Arato, 1995.
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ycraBa. JIuguja bacra @najuep pasnukyje gBe BpcTe yTHUIIaja: IpBO,
ynora MehyHapoypHe 3ajeHimLe Kao pouvoir constituant u fpyro, ynora
CE y nponecuma ycraBaux pedopmu (Basta Flajner 2010, 171-174). Y
IpBOM Cy4ajy, MehyHaposiHa 3ajeqHMIa ce TOjaBMIa KAao JOHOCHIIAL]
ycraBa. Ty, jakie, oHa Huje 61Ia ,,aCCTEHT, OHa caMa je 6ma ycra-
BOTBOpHa ByacT. Te mpumepe Koju Cy ce oKasany 6e3ycremHnm Tpeda
OTBOPEHO U jaCHO KPUTUKOBATY jep HeMajy ayTeHTUYHO AEeMOKPATCKO
yTeMe/bere HUTH YCTaB/ HaCTa/IM Ha TAKaB HAUMH MOTY Jja IMajy JIeT M-
TUMAIMjCKy ¥ MHTerpatuBHy QyHKIujy."’ Y npyrom ciydajy, mehytnm,
ped je o ynosu CE kao ,caBeTHUKa 3a yCTaBHA UTama . Y IIPBOM CIIy-
Jajy 6u10 je peun o MehyHapoHOM OKTpONCay YCTaBHUX ITOpPENaKa,
a OBJie O TIOTeHIIMjaTHO KOPUCHOM yduenthy MehyHapogHIX YnmHMIAIA Y
HAI[MOHATHOj ycTaBHOj momntuiy (Basta Flajner 2010, 173).

Ha Tpary oBe pasnnke, Uub je fia ce MOKaXKe KOjy Cy TO CTaHJap-
iu BeHenmjaHCcKe KOMMCHje Y 06/1acTH JOHOLIE A 1 IPOMEHe YCTaBa, ca
IIPETIIOCTABKOM Jja Ce He THMe He iupa Y IMapajurmMy yCTaBOTBOPCTBA
Ka0 MHXEPEHTHO YHYTpallllbel MuTama. Vmak, Tpeba npusHaTu fa He
Tpeba 0/1aKO U aIPMOPHO OROALMTU HEKY BPCTY ,»,aCUCTEeHIMje“ y CBETY
Koju ce Beh JIyro He cacToju off M30/10BaHMX, Beh BuIIeCTpyko NoBe3a-
HIIX JIp)KaBa.

IIpe ananmse ynmore BenennjaHcke KoMucHje y MOCTYNIMMA JO-
HOIIIeHa VI IIPOMEHe YCTaBa, HEOIIXO/[HO je OATOBOPUTY Ha jeIHO ,[IPeT-
XOJIHO IUTame" — HauMe, KOjU Cy TO, Ha4e/THO IOCMaTpPaHo, CTaHJap-
mn osor Tena CE? [IBa cy usBopa — xnacuunn (hard law) n T3B. MeKko
npaBo (soft law). BeHerujancka KoMucuja ce CTaHAAPAHO Y JIOC/IETHO
oc/mama Ha ofyryke EBporickor cyza 3a /bycka IpaBa, 4eCTo UX JOTATHO
anaymsupajyhn. [lopex Tora, mosusa ce 1 Ha EBpOIICKy KOHBEHIUjY O
JbYICKUM IIpaBMMa, a1 U Ha ipyre MehyHnapopHe yrosope (Nuflberger
& Miklasova 2023, 276; Hoffmann-Riem 2014, 581). MebhyTtum, gecto
MHOTO BaXHU]jy yaory uma Meko npaso (Hoffmann-Riem 2014, 582;
Craig 2017, 77-78; Nufiberger & Miklasova 2023, 276-277). Ilog tum
ce ToppasyMeBajy omnayke Kommrera muHucrapa, IlapmameHTaphe
ckynutyHe Caserta EBporne nmm mpakce Kojy je paspuiia BeHenmjancka

10 Tpe6a moMeHyTH 2 je OWIO U YCICHIHUX TIPUMEpPa KOjH ¢€ MOTY MOJBECTH IO

oBy rpymy. TakBu cy, npumepa paau, Ycras Janmana ox 1947. rogune 1 OCHOBHH
3akoH Hemauke on 1949. rommue, anM OHM TPEACTaBJbajy CacBUM IoOceOHE
clly4ajeBe 4nja UCKyCTBa HE MOTY MMAaTH YHHBEP3aJIHO BAKCHE.
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KOMIUCHja, 6110 cama, 6110 y capajmy ca opranusanyjama nomyt Op-
raHm3alyje 3a eBpoICKy 6e30eIHOCT 1 capajmwy, Wi mweHe KaHmena-
puje 3a IeMOKpaTcKe MHCTUTYLHje 1 byAcka npasa (ODIHR).! IIpema
peunma XodpmaHa Puma, raBHa IPeJHOCT MEKMX MHCTPyMeHaTa jec-
TE Y TOMe LITO Cy MCTOBpeMeHO (IeKCHOMIHM U IPUIArOf/bMBMI. JOII
jeHa MPEIHOCT je TO IITO MOTY BapMpaTy y IOITIefly CTeleHa obaBes-
HOCTM, LITO JOBOAY JI0 IIOCTOjamba ,K/IM3He CKajle HOPMAaTMBHOCTU
(Hoftmann-Riem 2014, 596). To onakiuaBa cyo4aBarme ca HEM3BECHO-
mwhy 1 nocTusame KoMIIpomuca. VictoBpeMeHo, TOTeHLIMjaTHIM afpe-
caTyMa MOXKe OMTU IPUMaM/bUBO Jia YYECTBYjY Y AUjaIOTy Y OKBUPY
MEeKUX MHCTPYMEHATa, a fla IPUTOM He MOpajy Jia ce OfpPEeKHy CyBepe-
HuTera y KnacuaaoM cmucny (Hoffmann-Riem 2014, 596).

3a pasnuKky off HeKuX IpyIMX Iosba, BeHelujaHcKa KoMKcHja y
00/1acTy [JOHOIIEHa, OFHOCHO IIPOMEHE YCTaBa, HeMa jaCHO pa3BujeHe
u npuxsahene cranpmapre. OHM ce, NIIAK, MOTY IIOfIE/INTY HA IIPOLIEAY-
paJiHe 1 MaTepyjajHe.

3. 1. IIpouenypanHu cCTaHgapau

Y mpouenypanHoM cMMCTy, BeHenujaHncka Komucuja je jacHO
IOABYK/IA [ja He Tpeba YOIIIITe IIOKYIIaBaTH Ja Ce Ha allCTpaKTaH Ha-
4yH geyHMUIIE HpOLeAypa HOHOLIeHa/IPpOMeHe ycTaBa, uMajyhm y
BIZLY /ia TO 3aBJCY Off OIILITET APYIITBEHOT ¥ MOIMTUYKOT KOHTEKCTa. "
BaxHo je, MehyTum, ia ce momITyjy ycTaHOB/beHA IIpaBUIa O IPOMEHN
yCTaBa, OJHOCHO peBu3noHe oxpende Baxkeher ycraa. [Ipema peunma
Komucuje, npahemwe peBnsnonnx ogpenom mnojayasa JErUTUMUTET YC-
TaBa U CaMMM TUM IIOJIMTUYKOT CUCTeMa Kao IIe/INHe, a caMe Te ofpenode
MOTY 3Ha4ajHO fla yTu4y Ha (pyHaMeHTa/lHe IOJUTUYKe Ipoliece, Te
UX He Tpeba TyMauMTy Kao 4MCTO TeXHIYKe HopMe."? [Ipyrum peunma,
CBaKy IIPOMeHY ycTaBa Tpeba IOCMAaTpaTy y KOHTEKCTY yHampebema
IeMOKpaTcKe BlafiaBuHe. Vlako BeHenmjancka KoMucyja He MHCHUCTHU-
pa Ha 1oceGHOj BPCTU MeXaHM3Ma, 13 OPOjHNUX MMIIBbEHA je jacHO fIa

1" BepoBaTHO HajIO3HATH]H sOff law MEXaHU3aM MPE/ICTaBJba T3B. KOHTPOJIHA JIHCTA

BJIaJIaBUHE TIPaBa KOja Ce PEJIOBHO JOIybYje U aXKypHpa, a Y CKIIaly ca aKTyeITHOM
curyanujoM u norpedbama (Ilerpos 2024).

12 Report on Constitutional Amendment 2010, paras. 7; 16.
3 Ibid, para. 5
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Tpeba BOLUTH padyHa [a MOCTYIAK IPOMeHe ycTaBa He OyJie IIpeBuiie
KOMIUIeKCaH. Tako je M3He/lIa KPUTUKY Ha padyH PeBU3MOHNX Oipenon
YcraBa Penry6nuke Cp6uje op 2006. ropyHe, ouemwyjyhn ux xao cyBu-
1Ie KOMIUIMKOBaHe, aM yKasyjyhu u Ha ofcycTBO jacHe Bese maMeby
pasmmunTyX ¢asa MOCTYIKA BEeroBor ycpajama.'* 3a oBo teno Casera
EBporme K/by4HO je TO IITO IIOCTYIAK IIPOMeHe ycTaBa Tpeba Jja oMo-
ryhu nmomutnyky crabuiHoct. Ipyrum peunma, Tpeba Hahu mepy us-
Meby purnpHocTy U $rekcub6mIHOCTH.? VICTOBpEMEHO, Y BpeMEHCKOM
CMICITY, TIOCTYIIAaK IIPOMeHe ycTaBa He 6u Tpebano ybpsasaru. OBo je
Ba)KHO KaKo OU ce 0Baj IOCTYIAK afleKBaTHO CIIPOBEO ¥ YK/bY4MO CBe
3alHTepecoBaHe CTpaHe.

Y Besu ca tiM, Komucuja mHCHCTIpa Ha TPAaHCIIAPEHTHOCTH YC-
TaBOTBOPHOT MOCTYMKa.'® Tako je y HM3Y CBOjUX MUII/berba OHA VI3HETIa
CTaB Jja je HeONXOAHO nmocTrhy mro je Moryhe mmpy KOHCeH3YC, Koju
OU YK/bY41O He CaMO ITpefiCTaBHIUKe B/IACTH, Beh 1 HeBTaiHe OpraHm-
3aluje, akaJIEeMCKY jaBHOCT U MeJyje, IIPY 9YEMY je CBE TO BaXKHO KaKO
61 ce yCBOjO ,,ONP>KMBY TEKCT MIPUXBAT/BUB 32 L[e/10 APYIITBO " Vako
TO Haue/THO BaXKM U 3a 3aKOHCKe IIPOMEHe, KOJ| YCTaBa je TO MOCeOHO
Ba)KHO, Oynyhi fia je ycTaB OKBUP 3a HOUTUYKY aKIMjy, @ He IbeH VH-
crpymeHT.'® Tako, kputukyjyhu npouenypy npomese ycrasa y Pymy-
Huju, Kommcuja je ykasama 1 Ha 3Hadaj jaBHuX auckycuja.'’’ Konauno,
olewyjyhy nocrynak nmpomene ycrasa Vcmanga ox 2010. roguse, Koju
je yBeo MHOBAaTMBHE ¥ BYCOKOIAPTULVIIATUBHE eJIeMEHTe, YMHM ce Jla
Komucyja 61aroHak/IoHO I7lefla Ha HeKe HOBe IPNCTYIIe KOju MaKCH-
Mu3yjy ydemhe rpabana y moctymuyma JOHOIIEHa MIN IPOMeHe yc-
Tapa.”

[TocraB/parme 3axXTeBa 3a 10ja4aHOM BehHOM je pasyMHO 1 yoou-
YajeHo y IMOCTYIIMMa IpoMeHe ycTaBa. [Ipema Muibersy BeHerjan-

Serbia - Opinion on the Constitution 2007, para. 99.
Report on Constitutional Amendment 2010, para. 8.
1 Ibid, para. 75.

17" Ibid, para. 205.

8 Ibid, para. 75.

1 Romania — Opinion on the Draft Law on the Review of the Constitution 2014,
para. 30.

2 Jceland — Opinion on the draft New Constitution of Iceland 2013, para. 17.
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cke Komucuje,” pedepennym Huje o6aBe3Ha ¢asa ycBajarma WM Mpo-
MeHe yCTaBa, aJIi 13 jeJHOI MUIIbetba IIPOM3/1a3/ Haue/IHO II03UTHUBAH
CTaB IIpeMa OBaKBOM MexaHM3My. Tako, nctuye ce ga pedepeHnyMm jada
JETUTUMMTET aMaH/IMaHa, II0f] YCTIOBOM JIa je BeroBa yrnorpeba y cka-
Iy ca HallMOHAJTHMM YCTaBHUM CUCTEMOM Y Le/MHN. Vnax, npyindHo
je peTKo, ma u NMpoOIeMaTNYHO, la Ce YCTaBHM aMaH[MaH YCBOjU Ha
pedepernymy 6e3 mpeTXogHOT ofoOpema MapIaMeHTa, jep ,I0CTOju
0301/baH PU3MK, HAPOUMUTO Y HOBUM JeMOKpaTHjaMa, ia ce pedepeH-
ZlyMM O YyCTaBHMM aMaH/IMaH}Ma IIPeTBOpe y IIeOUCIIUTE O AP>KaBHOM
PYKOBOJICTBY M Jia ce TaKBU pedepeHyMM KOPUCTe Kao CPelCTBO 3a
06e36ehnBame TerNTUMNUTETA Ay TOPUTAPHUX TeH/IeHIja

KonauHo, y Be3u ca BpeMeHCKMM OrpaHMYemMMa, Benennjan-
CKa KOMJCHja Ce€ Y CBOjOj IIpaKCy BUIIE IIyTa Cycpesia ca CUTyalyjaMa
y KOjuMa ce ycTaB Mema 32 BpeMe HepeJOBHUX CTamba U YMHU Cce
10 TOM NUTaky MMa jacaH ¥ HEeIBOCMIUCIIEH CTaB O HEJONYIITEHOCTH
TakBe Ipakce. Tako, y Be3u ca n3MeHaMa OPraHCKOT 3akoHa y TyHucy
oy 2022. roguHe 32 BpeMe HePelOBHOT CTamba, BeHenujaHcka KoMucrja
je mcTaxsa /ja IIOCTyTaK IOHOIIea Y/ IIPOMeHe yCTaBa Mopa Ja byze
ycknabeH ca Hauenuma feMoKpatuje, BIaflaBiHe IpaBa 1 MOMITOBamba
byAckux mpasa.” IToogoM ycTaBHMX M3MeHa y Typckoj om 2017. ro-
IVHe, UCTAKHYTO je fa y MehyHapogHOM IpaBy He MoCTOju GOpManTHO
IpaBUIO Koje 6M CIpedyaBaso yCTaBHe M3MeHe Yy CUTyallMjamMa BaH-
pelHMUX OKOTHOCTM, Kao IITO CY paTHO CTaibe, BAHPEJHO WIN OICAJ-
HO CTaibe, WIN MPUMeHa BaHPENHUX Mepa, a/li fla je II0CTOjarbe TaKBe
ozipesibe y M3BECHOM CMUCITY TIPMPOJIHO jep OfipakaBa 3Hayaj 3allITHTe
TeMe/bHIUX e/leMeHaTa IMOMUTUYKOT cucTeMa.”* Vmak, 3aHuM/BMBO je fa
y OBOM cCriy4ajy Benenmjancka KoMucuja Huje M3PUYUTO MCK/bYYMIA
MOryhHOCT ofip>kaBama pedepeHiyMa IIOBOJIOM IIPOMeHe ycTaBa, Beh
je mpencTaBWIa IBe MOTYRHOCTH: IIPBO, KO Ce YCTaBHM pedepeHiyM
MOpa aIlCoOMyTHO OAP>KaT¥ TOKOM BaHPEJHOT CTama, HEOIXOJHO je
YKMHYTH OTpaHMYera MOMUTUYKIX 1060/ 1 IPYTO, aKO Ce Ta orpa-

2 Report on Constitutional Amendment 2010, paras. 46—47.

22 Belarus — Final Opinion on the Constitutional Reform 2022, para. 19; Tunisia —

Opinion on the Final Draft Constitution 2013, para. 221.
23

Tunisia - Urgent Opinion 2022, para. 26.

2% Tirkiye - Opinion on the amendments to the Constitution 2017, paras. 29-30.
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HIYera He MOTY YKUHYTH, YCTaBHY pedepeHIyM Tpeba OJIOKUTHI 3a
IepUOJl HAKOH OKOHYarha BaHPEJHOT CTama, WM 6apeM 0 TPeHyTKa
KaJia Ta OrpaHIyerba BILIe He Oyny Ha cHasu.”> C apyre cTpaHe, y MUII-
bemy off 2014. ronyue moBopioM pedepernyma Ha Kpumy, Komucnuja je
JICTAK/Ia [ja y CUTyallMjaMa y KOjiiMa HeMa JIeMOKPATCKUX YC/IOBa, IO-
IyT paTa VIV BaHPEJHOT CTama, HUje 03BO/bEHO Ofip)KaBame pede-
peHayMa, ynpaBo 36or HemoryhHocTu na ce o6e3beny fennbepaTus-
HOCT ITOCTYIKa.*

3. 2. Marepujanuu cTaHfApAn

Y papny je Beh moMeHyTO fia cy M3 mepcrekTuBe BeHeryjaHcke
KOMICHje TPY OCHOBHA IIPVMHILINIIA JeMOKpaTHja, JbyAcKa NpaBa U Bjla-
TaBMHA IIPaBa. Y TOM CMMUCITY, CBa MUII/beIba C€ OC/Iambajy Ha Te IIPUH-
IIMIIe, OfHOCHO CTy>Ke BJIXOBOM IIPOMOBIHCamy 1 yHanpebemwy. Cmrana
je M cutyauuja y o6mactyt JOHOIIeHa WM IpoMeHe ycraBa. Mebytum,
Ha OBOM MECTY Ce I10jaBJbyje jeflaH y OCHOBM TE€OPUjCKO-KOHIEIITYal-
HM ITpo6/1eM. AKO TIpolieflypalHM CTaHAAPAYU CITyXe TaMo fia omoryhe
MaKCVMaJIHO €eMOKPATCKO JOHOILIEIbE YCTaBa, la JIV ¥IMa OIpaB/ama
IIOCTaB/baTy HEKEe MaTepujajHe IPaHNUIE YCTAaBOTBOPILY, aKO Ce IIpeT-
XOJIHO YCBOjU TEOPUjCKM NOMMHAHTHM CTaB O HEOIPAaHMYEHOCTHU YC-
TAaBOTBOpPHe BiacTu? [Ipyrum pedmma, ako je yCTAaBOTBOPHA BJIACT
HeOrpaHMYeHa, OHJja Ce HO0j He MOTY yHaIpell HaMeTaTu OM/I0 KaKBe
ozpenbe. Y oBoM ciy4ajy, Tpeba pasmmkoBary iBe cutyanyje. I1psa je
HEILTO jeJHOCTaBHMja 1 OTHOCY C€ Ha MaTepMjajiHa OrPaHMYErba YHETA
y caM TeKcT ycraBa. HajmosHaTuju npumep cy T3B. Kaysysie BEYHOCTH,
a HajTUNNYHMjK IpencTaBHUK je OcHOBHU 3akoH Hemauke op 1949.
rogyHe (Bup: Roznai, 2017, 128-129). BeHerujancka KoMmcyja Hades-
HO HMje 3ay3e/la HMKAaKaB CTaB O TOM nuramy. Vmak, ns VssemTaja o
ycTaBHMM aMaHaMaHuMa of, 2010. ropune, 4nHM ce fa je Benenujan-
CKa KoMucuja O1vKa CTaBy Jla ca HEIIPOMEH/bUBMM JIJIOBMMA YCTa-
Ba Tpeba 6uty Bpro onpesan. lllTaBumre, Te cuTyalyje 03Ha4aBa Kao
KOHTPOBEP3HE U pe3epBJCaHe CaMO 32 OCHOBHA Hayesla IEMOKPATCKOT
noperka. Hanume, craB je KoMmucuje ga ycraBHe leMOKparuje Ha4elIHO

% Tirkiye — Opinion on the amendments to the Constitution 2017, para. 42.

26 Opinion on referendum about Crimea 2014.
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Tpeba ja 6yay OTBOpeHe 3a paclpaBy 4ak U O QyH[aMEHTaTHNM erle-
MeHTMMa nopeTka.”” HanMe, ako cy npoleaypanHa IpaBuia o IpoMe-
HI JOBOJBHO jacHa, TO je, 10 MUIIbely KoMucuje [oBO/bHA rapaHTHja
na Hehe pohu o 3moynorpe6e. Vicro Tako, ako nmponucaHa BehnHa, y
CKJIafy ca yTBpheHMM mpolenypama, kel ia ycBoju pedopmy, OHAA
je To eMOKpaTcKa OfiTyKa Koja, 110 IIpaBuiy, He 6u Tpebano ma Oyne
orpaHmMyaBaHa. BeHellMjancka Komucuja gojaje 1 1a ako ce OKOJTHOCTH
JI0OBO/BHO ITPOMEHE M/IM aKO HMOMUTUYKM IPUTUCAK IOCTaHe TIPEBeIK,
vak he u ,,Hen3MeH/bMBa“ IpaByIa OMTY M3MeHbeHa — Ha OBaj MM OHAj
Ha4MH. Y TaKBUM CHUTYaljyjaMa, yCTaBHa HEM3MEH/bUBOCT MOXe, YaK,
MIMaT HeraTuBaH epekar, jep HeoIpaB/jaHO IPOJY>KaBa Cykobe, 4nme
Ce HarOMWIaBa MPUTHCAK 1 ToBehaBajy TPOILIKOBM 3a APYLITBO Y Be3U
ca — Ha Kpajy HeolxogHoM — pedpopmom.™

HIpyra cutyanuja ce TM4e OfHOCA IIPeMa yCTaBHOj MaTepuju
KOjOM ce perymuiie o67acT /byAckux npasa. Hamme, Benenmjancka
KOMIJICHja yo4aBa Jla IIOCTOje ABe 00/MacTy Koje Cy IpefMeT YCTaBHOT
perynucama. JefHy Y/He HOpMe O OpraHM3aLVj) HOMUTUIKIX NHCTH-
TYIVja, a PYTy HOPMY O JbYACKMM IpaBuma.” Komiucuja KoHCTaTyje fa
Off THIIa yCTaBHe MaTeplje 3aBIUCY Y HaUMH IPOMeHe YCTaBHUX HOPMIL.
Kop npse rpyne HaBenennx Hopmu Komncnja ,,octaBpa“ BeoMa Ipo-
KO ,,II0/be CTTOOOMIHE IPOLieHe U y TOM CTy4ajy HeMa CTPOTMX IIpaBuIa
0 ,OTpaHMYaBamwy  yCTaBHMX IpOMeHa. Tako, M360p cucTeMa BJIacTH je
Ha caMuM fipkaBama 1 Komuciuja He ycriocras/ba HapouuTe CTaHgapye
OCVM OIIIITET 3aXTeBa Ia CUCTeM KOju Ap>kaBa nzabepe Tpeba na Oyne
IITO jacHUjU, a ofpende He Tpeba Ja OCTaBe NMPOCTOP HEMOTPeOHUM
HejacHohama u mommtiakoM KoHGukTy.” ITopen Tora, pasym/plBoO,
OdYeKyje ce ¥ fla CUCTeM JOCTIeHO CIIPOBOM Hadeslo Iofiene BIacTu.”!

27 Report on Constitutional Amendment 2010, paras. 218; 221.

2 Ibid, para. 219.

¥ BeHermjaHCcKa KOMHCH]a J0/1aje U Jia IOCTOje MUTarba Koja Ce He MOT'Y CBPCTATH HU

Y je/iHy 0] OBE JIBE TPYIIE, MOMYT 0penaba 0: HOCHOLLY CyBEpPEHOCTH, TIOBEPABatbY
HA/UISKHOCTH Mel)yHaponHuM opraHu3alyjama, HAUHOHATHUM CHMOOJIHMMA,
jesuky u ci. Ibid, paras. 130—131.

1bid, paras. 139—145. J[lo6ap npumep morao 6u 6utr €. 102, ¢ 2. Ycrasa Cpbuje
on 2006, xoju je ympaBO HM3a3Ba0 HEKY BPCTY MOJUTHYKOT KOHQuuKTa. Bum.
netajbHO 0 Tome: Marinkovi¢ 2019, 114-120.

31 Ibid, para. 143.
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C npyre crpaHe, BeHenujaHcka KOMHCMja jacCHO Har/alla-
Ba JIa ce IIPaBHU U IOJIUTUYKM KOHTEKCT IIpOMEHe YCTaBa y Jiely O
JbYACKUM IIpaBuMa CYLITMHCKM PasjauKyje Of Jiella O OpraHu3aluju
BractT. MebyTum, To He 3HauM fla Ccy Te onpenbe HempOMEH/bUBE.
[ITaBuie, n3 nepcuekruse Komucuje, /pyncka mpasa tpeba ga Oynmy
IpefMeT HEeIIPeCTaHOT pasBoja 1 fiebaTe. YOCTANIOM, PasBoj JbYCKIX
IpaBa IOC/IeANIIA je apTUKY/Iallje IPOLIIMX HeraTMBHUX MICKYCTaBa.
Y ToM cMmcy, mpemMa MMa CaydajeBa Jla ceé HeKa JbyfiCKa IIpaBa Koja
Cy Tako (pyHZaMeHTa/lHa IPOITIALIABAjy HEIPOMEH/BUBIM JEIOBMMA
yCTaBa, ,3aTBapame” OBUX JIe/IOBA yCTaBa 3a IIPOMEHY 3aIIpaBo Ipef-
CTaB/ba IpeIpeKy paspojy.*? Vinycrparusan npumep ce Moxke Hahu y
Munuremy BeHenmjaHcke KoMucuje o IpoMeHaMa YcTasa Ipysuje.
Tako, npegsubeno je ma ce y mocrojehn wran 103. YcraBa yHece of-
penb6a KojoM 61 ce IIPOMICAIO Jja HUCY JO3BO/beHe HIKAKBE M3MEHe 1
monyHe YcTaBa Koje 611, usMely ocTasior, orpaHidaBaje 1 OCHOBHA yC-
TaBHa JbYJCKa IIpaBa 1 cnobofe. BeHenmjaHcka KoMmcyja je MCcTakIa fia
nocroje ofipehene 3a6puHYTOCTN y Be3u ca OBOM OAPENOOM YKOMUKO
6u oHa nMasa edekar ,3aMp3aBama’ CBera IITO je CafAp>KaHo Y Ipel-
JI0’K€HOj HOBOj rpysujckoj IToserpn o mpasuma ox 2004. ronnne, Hapo-
uypro uMajyhu y Buny aa cy ogpenbe IToBebe Beoma metaspHe.” Vnak,
ofpen6a Koja 61 crpednna yKujame HajOCHOBHUjMX IIpaBa MoIIa 6u
OMTY IOXKe/bHa, ay 6M 6VI0 BaXKHO MPELM3HO Pa3jaCHUTH IbeH TayaH
JOMaIlaj.

Hesasucno o usBelnTaja Benennjancke komucuje, NUTame Of-
HOCa YCTaBOTBOPHE, I1a ¥ PeBU3JMOHE BIACTU IIpeMa JbY[ICKUM IIpaBu-
Ma, IITambeE je KOje je M TeOPMjCKM ¥ MPAKTUYHO BaXHO. Haume, nako
ce Komucuja Huje ynymrana y Teopujcka pasMaTpama O TpaHMIlaMa
YCTaBOTBOPHE BJIACTY, JOMMHAHTHO je puxBaheH cTaB 0 Ha4Ye/THOj He-
OIPaHMYEHOCT! BJIACTHU JOHOLIEma ycTaBa. Vnak, 13 HMU3a M3BelITaja
jacHO IpoM3/Ia3M CTaB O TOMe fla CafIp>Kaj MOopeTKa O KojeM rpabaHu
OTydyjy MIIaK Tpeba fia MovYyBa Ha BPEHOCTYMA Ha KOj/IMa Ce 3aCHU-
Ba 1 cama Benenujancka komucuja. VI Hama ce 9MHM fa Cy rapaHtuje
oppeheHnx /byACKUX IpaBa HY)XHe IPIINKOM BpIIeHha YCTAaBOTBOPHE

32 Report on Constitutional Amendment, 2010, paras. 146; 148—149.

3 Georgia - Joint Opinion on a Proposal for a Constitutional Law on Changes and

Amendments to the Constitutional, 2005, para. 112.
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BracT, 6€3 063upa Ha TO f1a i TOCcToje popManHa OrpaHNYerba yCTa-
BOTBOpHe BracTut. [Iprmepa pamm, oncycTBo cnoboje roBopa, ,,clmobo-
HUX U TIOLITeHUX  1360pa, cnobofie OKYIUbatba U YAPY>KUBakbha, 3HAIN
HY’>KHO ,,CMPT“ KOHIIEIITa /IEMOKPATCKI OPMjeHTICAHEe YCTaBOTBOPHE
Bract. OBo, MehyTnm, Huje camo BpegHOCHU cyfl, Beh ce 3acHUBambe
YCTaBOTBOPHOT ITOCTYIIKA Ha OBMM Clo0OofiaMa I0Kasyje Hy>KHUM fia
6u ycraBoTBOpHa ByacT y 6yayhHocTM Morma ma ce peaktusupa. Y
CYIIPOTHOM, aKO Ce He FapaHTyjy oBe crnoboze (mpuMepa pagy us Kop-
myca MOMUTUYKYX IIPaBa), TO 6M BOAWIO ,pa3apamy” caMor KOHIIEITa
ycraBorBopHe Biactu (Roznai 2021b, 259).

4. TOMETU CTAHJIAPIIA BEHEIIMJAHCKE KOMUCHJE Y
OBJIACTU JOHOIIEHA Y TTIPOMEHE YCTABA

Y npBoM pmeny papja jar je HauenaH Ipersef jenoBama Bene-
LMjaHCKe KoMmucuje. VIcToBpeMeHO je Y4uIbeH M KpaTaK OCBPT Ha jef-
HO Of] K/byYHUX IIUTarba y BE3N Ca [ielI0BambeM OBOT TEa — Ha 4eMy CY
3aCHOBAHM ayTOPUTET U JIETUTUMUTET HeHUX oflyKa. Hakon Tora, y
IPYTOM JleNy USBpILEHa je aHa/musa cTanfapaa Benennjancke komucuje
y o6macTu oHOIIewka ¥ IIpOMeHe ycTaBa. Ta aHanmmsa obyxBaTnia je
npoueaypanHe U MarepujanHe cranjgappe. OCHOBHM 3aK/bydakK jecTe
J1a, MaKO 3BaHMYHO HeMa YHMBEP3aTHO IPUMEH/BUBUX CTaHAapHa, Ko-
MHCHja je UIIaK 3ay3e/la HU3 CTaBOBa KOju, [IOCMATPAaHM 3ajeJHO, Y/MHEe
jellaH pelaTMBHO KOXEPEHTaH KOPIYC MaTepuja/IHuX M HPOLECHMUX
IpaBuIa y TIOCTYIIKY JOHOIIEhA Y IPOMEHE yCTaBa.

MebyTtyuM, ako je IpUCTYN y IPETXOJHMUM JIeTIOBUMA paja 6110
IPETEeXXHO HOPMATUBaH, Y OBOM Jie/ly je Har/lacak Ha ITO/IMTUKOJIOIIKO]
nepcrekTuBu. IlocTymak joHOLIe A i TPOMeHe yCTaBa 13abpaH je Kao
IpefMeT aHa/IM3e YIpaBo 3aTO IITO je ped 0 061acTu Koja ce Tpajm-
IIMIOHA/THO TIOCMATPA Kao par excellence yHyTpallme nuTame fp)Kape 1
u3spas mweHe cyBepeHocTy. Crora je 6110 BaKHO, MaKap Ha Ha4eTHOM
HUBOY, CaIZIefaTy KaKaB je OOHOC Benenmjancke xoMmucuje mpema ycra-
BOTBOPCTBY YOIIIITE. YIIPAaBO Y TOM KOHTEKCTY U IIUTAIbE IETUTUMUTE-
ta Komucuje 1o6uja HOBY AMeH3Hjy.

ITomoxaj oBor Tea, anmy u fpyrux MehyHapogHuX oprausanyja,
HOCTIefIbUX TOfIMHA M3MEHeH je /10 Te Mepe Ja ce TOBOPK O MyOOKOj
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TpaHcOpMaLUj TOCTXIAHOPATOBCKOr MelyHapomHompaBHOr TI0-
petka. Te mpomeHe noroguse ¢y 1 BeHelMjaHCKy KOMICHjY, HAPOYUTO
y OBa cmy4aja — ucK/bydemeM Pycuje us Casera Espone 2022. rogune
u ucrynamweM CjennmeHnx AMepnukux JIp>kaBa u3 ygaHcTBa y Bene-
nyjaHckoj komucuju 2026. roguse (Venice Commission 2026).

[Topenak rpahen mocme JIpyror cBeTckor para 0OMYHO ce O3Ha-
4aBa Kao nocreectdanmjancku. Hajkpahe peueno, ped je o mopertky y
KOjeM IpOoLeCH MHTEePHALMOHAIM3alje JbyICKUX IIPpaBa MMajy BaXKHO
MecTo. OTyza je pacTao ayTOpUTET KaKO PeTMOHATHIX, TAKO U II06aI-
HUX MHCTUTYILYja 3a 3alITUTY /bYACKUX IpaBa. KoHIeNT cyBepeHoCT
HIje ce TYMa4Mo Kao Io/be Y KOjeM JjpyKaBa VIMa IIOTIIYHY c1000LY Off
mebynaponto npuxsahennx o6asesa. MehyTum, Hu3 Kpusa mocnenm»nx
roi¥Ha I0BEO je /10 3Ha4ajHe IpoMeHe Te napaaurme. To je ycmoBuno u
noTpely Jja ce yCTaBOTBOPHA B/IACT IIOCMATpa U3 Ipyradnuje mepcrek-
tuBe. AyropureT Mel)yHapomHUX 3ajefHNUIIA BUIIIE HYIje TAKO HEYNIUTAH,
Ia HY yTuiaj MehyHapogHNX Tela 3a 3alITUTY JBYACKMX IIPaBa, YMju
ce JIETUTUMMUTET cBe demrhe foBoau y nutamwe. CaMuM THUM, IIPOCTOP
TeloBarba TUX Tela y IMOCTYNIMMA JOHOLIeha HOBUX yCTaBa IIOCTaje
VKL

Crora ce ompaBfaHO IOCTaBj/ba MUTabe KaKBO je MecTo BeHe-
LjaHCKe KOMICHj€ ¥ TaKO M3MEHLEHOM MOPETKY. AKO Ce MakK/bUBUje
aHa/nM3Mpajy cTaBoBU Koje je oBo Teno CE 3aysumaino y mocTynnuma
TOHOIIEmbA 1 IPOMEHE YCTaBa, MOXKE Ce YOUMTHU HACTOjalbe I Ce IheHa
y/ora npeficTaBy Kao CTPYYHO-TEXHMYKA. TaKaB IPUCTYI je fAeBefece-
TUX TOfIMHA, Y IpBOj (pasu pasBoja Komucuje 6110 1 moxxespaH, jep je oHa
CBOj JIETUTUMUTET TPAJyIa HA YTeMe/beHOCTY U YBEP/bUBOCTI CBOjUX
craBoBa (Volpe 2016, 818-819). [Ipyrum peunma, Usrpaguia je pemy-
TALMOHY AyTOPUTET YMja je K/by4yHa KOMIIOHEHTa IpodecroHamsam
(Volpe 2016, 819). Ha ToMe ce OCeOHO MHCUCTUPAIO Y HOCTYNIMMA
JIOHOIIea 1 TpOMeHe ycTaBa, Oymyhm ma je ped He caMo o mpaBHOM,
Beh 11 0 M3pasnuTo MOMMTIYKOM JOMEHY.

Vmnak, xako ucnpasHo npumehyje Bonme (Valentina Volpe), qak
¥ TeXHMYKM CTaHZAPAM IOApa3yMeBajy n3bope Koju HICY BPeTHOCHO
HeyTPaTH! — 132 BUX CTOoje ofjpeleHe MoMMTHYKe IPeTIIOCTaBKe U MH-
Tepeci. Y TOM CMIUCIY, U ,TeXHUYKO je mommtidko (Volpe 2016, 820).
YmpaBo je Kpo3 popMy/rcame HI3a TEXHMYKIX CTaHAapaa Benenujan-
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CKa KOMMCHja TIOCTENEHO U3TPAIa YNTAB CUCTEM BPEJHOCTHU KOjH je
MIMao 3HayajaH yTUIAj HA MOMUTHUYKE IIpollece y OpOjHMM Ap>kaBaMa.
[Toce6HO MecTO y TOM cucTeMy 3aysuma KOHTpO/IHa /CTa BIafjaBu-
He IIPaBa, KOja IpeficTaB/ba IOKYIIAj [Ia Ce jeflaH allCTpaKTaH MPYHINII
IpeBefie Y KOHKpeTHe U Mep/buBe mapamerpe.” Ha Taj HaunH, Komu-
cHja je CTeK/Ia Mo3NIMjy BaKHOT CaBeTHNKA 32 yCTaBHA MuTama (Basta
Flajner 2010, 173).

MelbyTnm, ocHOBHa JIOTHKa JielIoBamba Koja mpaTy BeHenujancky
KOMICH]jY Off ’heHOT HAaCTaHKa, a TO je IOfie/la Ha TaKO3BaHe CTape U
HOBe JIeMOKparTuje, JaHac ce IIoKasyje Kao orpanmyeHa. Ta mopena je y
TPAH3UIMOHOM IIePHOAY UMasa ofpeheHy BpegHOCT, aiu caBpeMeHM
13a30BM IIOKa3yjy fa BMIIE HUje TOBO/bHA 32 pasyMeBame Kpusa yc-
TaBHe fleMokparuje. [IpobmeMn ca KojuMa ce Ap>kaBe WIaHMIE JJaHAC
Cyo4aBajy KBaJIMTAaTUBHO Cy IPYraunjy Off OHUX U3 JieBefleceTUX rofu-
Ha (Petrov 2024d, 368). Illonrec (Julian Scholtes), Ha mpumep, ykasyje
Ha jayame MIMOepaTHNX MOKPeTa U y TAKO3BAHUM CTApUM JIeMOKpa-
THjaMa, LITO pelaTuBuU3yje paHujy puxoromujy (Scholtes 2025, 21). V
CBET/IOCTH Te UMIbeHNIle, TPeHyTHa (asza paspoja Kommcuje moxe ce
onucaTy ¥ Kao Iepyof, 13a30Ba, 11a ¥ M3BECHOT ONajlarba HhEeHOT YTH-
1aja.

Ca jayameM ,CyBEpPEeHMCTMYKe  JIOTMKE ¥ PpeIaTMBHUM
cmabpemeM yTuraja MehyHnapopHor mpasa, BeHenmjaHcka komucuja
ce cyo4aBa ca moTpebom npuaarohasama csor npucryna. [losurusan
IpUMEpP TaKBOT HAcCTOjarba IpelCTaB/ba HefaBHa fmonyHa KonTponne
NMCTe BIaflaBMHE IIPaBa Kao OfITOBOP Ha HOBe 13a30Be. Y 061acTu fo-
HollIeba 1 IIPOMeHe yCTaBa Hije JOBO/bHO, HUTH je BUILe IIPUMepeHo,
OC/IamaTy Ce MICK/bY4MBO Ha JIOTMKY eBPOIICKOT YCTaBHOT Hacneha, 13-
rpabeHy y KOHTEKCTy Tofie/ie Ha cTape U HoBe fieMokparuje. Ta nmoruka
Mopa OMTH JOIyHeHa jaCHUM 1 YOe[/bMBYM OATOBOPYMA Ha CaBpeMe-
HE 13a30B€ Ca KOjuMa Ce JeMOKPATCKV MOJIMTUYKN CUCTEMH CyO4aBajy.
Y npusor ToMe uae u 3anaxamwe Xodpmana Puma na je Benennjancka
KOMICHja 3HATHO II03HATHja y jABHOCTY McTOYHe EBporne Hero y samap-
HOEBPOIICKMM JIp>KaBaMa, T7e Cé O (heHOM Pajly pelaTVBHO MaJjio TOBO-
pu (Hoffmann-Riem 2014, 585). Ykonuko >kenu fa 3aip>Ku ¥ 0jada CBOj

3 Tlocnenma JomyHa u3BpliIeHa je y aeuemOpy 2025. roguue. Bux: The Updated

Rule of Law Checklist 2025.

113



APXIB, 4/2025 - A. Lsetikosuh — Ynoia u ciiangapgu Beneyujancke xomucuje y
Hociiyiyuma goHouera u iipomene yciiasa (ciap 93-121)

yniaj, Komncnja Mopa ma npenosHa u pasyme mpomeHe y obpaciyma
I106ATHOT TIOpeTKa, Te Jia ,PABHOMEPHO PACIIOfieNI CBOje ,IIPUCY-
CTBO

KonauHo, jacHo je fa ce BeHenmjancka koMucuja y obnactu fo-
HolIIeba I IIPOMeHe ycTaBa Hije 3a/ipyKajia MCK/bY4MBO Ha TeXHUYKMM
caBeTUMa, Beh je mocpemHO M3rpagmIa U CUCTEM MaTepyja/HUX CTaH-
mapaa. Y TOM CMUCITY, BheHa y/Iora Moyke OMTM JIETMTVIMHA U KOPUCHA
Kao yzora MehyHapogHOTr YMHMOLA Y HAIIIOHA/IHOj YCTABHO] IOINTH-
un. Vmak, mocTaB/ba ce MUTame Jja 11 BeHelnjaHcKa KOMICHja Ha Taj
Haul{H OrpaHMYaBa YCTaBOTBOPHY BJIAacT UM je caMo ycMepasa. op-
MaJHO nocMaTpaHo, Kommcuja Hema opnmamheme fa ycTaBOTBOPLYY
IIOCTaB/ba IIPaBHO 06aBe3yjyhe rpannie. Vmax, oHa moMaxe y jadyarmy
JIETUTVMHOCTY YCTaBOTBOPHOT IIpolieca TYMe LITO Ta ,ycMepasa“, a He
»OTpaHn4IaBa‘.

Ila 6u TO mOCTUITIA, IOPef HaBefleHuX mpunarohaBama, 61mo 6u
KOPVICHO Y jeTHOM CBeOOyXBAaTHOM JIOKYMEHTY CHCTEMAaTU30BaTU MU-
HMMaJIHe CTaHfapfie BeHelujaHcke KoMimcHje y 06/1acTy JOHOLIEHA 1
npoMeHe ycTaBa. KoHayHO, a TO BayKy 1 3a ipyre 00/1acTy BeHOT JIeTIo-
Bama, Komucuja 61 Mopana ja mocBeTy Bullle akibe Mpahemy edeka-
Ta CBOjMX MUILJbeIba U IIPOLIEHN BUXOBOT CTBAPHOT YTUIIAja.

5.3AK/bYYAK

[Tomasehm op kIacuyHe Teopyje yCTaBOTBOPHE BJIACTU Kao W3-
pa3a HapofiHe CYBepeHOCTH, 0Baj pajl MMa 3a LW/b Jla IIPEUCIINTA Y/IO-
ry Benenujancke xomucuje y IOCTYNIMMa JOHOIIEHA ¥ IPOMEHeE yC-
taBa. OCHOBHA IIpeTIIOCTaBKa Ou/a je [a je yCTaBOTBOPHA MaTepuja
IPeBaCcXOIHO YHYTpallllbe NNTae Ap>KaBe, anu Aa oppehern o6mum
CIio7bHe moMohyt Mory 6UTV IETUTUMHM 11 KOPYICHM, TIOf] YC/IOBOM JIa He
TOBOJie Y IIUTabe ayTOHOMUjY YCTaBOTBOPIIA.

AHanmusa MHCTUTYLMOHAJHEe CTPYKType M MeXaHu3aMa [e-
noBama BeHelujaHcKe KOMUCHje TIOKasana je fa HeH ayTOpUTET He
nouuBa Ha (OpPMaHOj 06aBEe3HOCTU HEHUX MUIUbela, Beh Ha mpo-
dbecnoHanmM3My M MOfelTy MHCTUTYLMOHA/IHOT AMjasora. YIpaBoO Ta
KOMOMHAIMja CTPYYHOCTY M HEHaMeT/bMBOT IIPUCTYIa omoryhma je
KoMmucuju fa TokoM IpeTXofiHe TPU U IO JielleHNje OCTBapy 3Ha4ajaH
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YTHUIIAj Ha HALIMOHATHE YCTaBHE NOPeTKe, TOCeOHO Y MepMoAy TPaH3N-
uuje y llentpannoj u Vicrounoj Esponn.

Maxo Komncnja popmanHo He pacrornake yHUBEpP3aTHUM U KO-
InUKOBaHUM CTAaHJAPAVMA Y 00/1aCT JOHOLIEha 11 IIPOMEHe yCTaBa,
aHa/IM3a mbeHe IpaKce I0Kasyje la ce BpeMeHOM (GOpMMpao peaTyB-
HO KOXEPEHTAaH KOPITyC NPOLeyPaTHUX M MaTepPUjaTHUX CTaHJapAa.
Y mponenypanHoM CMICTY, aKll€HaT je Ha TPaHCIIaPEHTHOCTH, MHK/ITY-
3MBHOCTM, IIOIITOBAaby PEBUSMOHMX Ofipefiaba M m3beraBamwy 3710Y-
noTpe6e BaHPETHUX OKOMHOCTH. Y MaTepujanHoMm cMucrty, Komucnja
MHCHUCTMPA Ha OYYyBalby EMOKPATCKOT KapaKTepa MopeTKa, 3allTUTI
JbYZICKMX IIpaBa 1 BJIaJlaBUHM IIPaBa, y3 ofpeheny pesepBy npema KOH-
LENTY alCOMTyTHE yCTaBHE HEMPOMEH/bUBOCTI.

Mebhyrtum, caBpemenu MelhyHapogHU KOHTEKCT, 00e/e)keH Kpu-
30M MY/ITWIATepaIN3Ma, jadyameM ,CYBePeHMCTMYKMUX TeHAeHILuja
U peNaTMBU3AILVjOM ayTopuTeTa MelyHapogHuX MHCTUTyUMja, IO-
CTaB/ba HOBe M3a30Be Ipef ynory Benennjancke komucuje. Ilopmena Ha
»CTape” I ,HOBe" IeMOKpaTuje, Koja je y TPaH3UI[MIOHOM IIepUOJY MMa-
7na ofipeheHy aHaMMTIYKY BPEHOCT, JaHAC Ce TOKa3yje HeJOBO/bHOM 32
pasyMeBambe CaBpeMEHIX KpM3a yCTaBHE IeMOKpaTuje.

Y TakBuUM ycnoBMMa, NETUTMMUTET U yTulaj Benenmjancke
KOMJICHje 3aBUCe Of HheHe CIIOCOOHOCTY fla IPMIArOAM IPUCTYI HO-
BOj mapajurmu MehyHapopHuX ofHOCa, 3aip>kaBajyhu nmputom cBojy
CYWITMHCKY MUCH]y — IIPOMOLINjY JeMOKpaTuje, JbyACKIX IIpaBa 1 BJla-
maByHe npasa. Cucremarynsanyja MUHMMATHUX CTaHAApAA y o6macTu
JIOHOIIea ¥ IPOMEeHe YCTaBa, Kao M jauame MeXaHu3ama Ipahema
edekaTa COICTBEHVX MUIbEHA, MOIIM OV IIPEACTAaB/bAaTI BaXKaH KO-
Pak y TOM IIpaBILy.

KonauHo, ynora BeHenujancke KoM1cHje Y yCTaBOTBOPHUM IIPO-
IecrMa Hiuje, HUTU MO)XKe OUTH y/Iora ycTaBOTBOpLA, Beh caBeTHuKa.
Ibena uHTepBeHIMja je TETMTMMHA OHJA KaJja SOIPMHOCH jadamy Jie-
MOKPATCKOT KapaKTepa yCTaBOTBOPHOT IIOCTYIIKa, a He Kafla 3aMerbyje
BO/bY rpabaHa. YIIpaBo y TOj paBHOTeX1 usMeby momrroama cysepe-
HOCTM U 3aIITUTE 3ajeJHMYKNUX JeMOKPATCKUX CTaHIApHAa JIeXKMU K/byd
mweHor Oyznyher 3Hauaja.
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Aleksandar Cvetkovié

THE ROLE AND STANDARDS OF THE VENICE
COMMISSION IN THE PROCEDURES OF ADOPT-
ING AND AMENDING CONSTITUTIONS

Resume

This paper analyses the role of the Venice Commission in the proce-
dures of adopting and amending constitutions, starting from the classi-
cal theory of constituent power as an expression of popular sovereignty.
It proceeds from the view that constitution-making has traditionally
been understood as an internal matter of the state, but that, following
the Second World War, the internationalisation of human rights and
the strengthening of international institutions have led to an opening of
constitutional processes to external influences. In this context, the Ven-
ice Commission is examined as an independent advisory body whose
authority does not rest on legal binding force, but on expertise and in-
stitutional dialogue. The paper demonstrates that, although the Com-
mission does not formally limit constituent power, it indirectly influ-
ences constituent processes through the development of procedural and
substantive standards grounded in democracy, human rights, and the
rule of law. Particular attention is paid to the contemporary challenges
facing its role in the context of a crisis of the international legal order.

Keywords: Venice Commission, constituent power, adoption and
amendment of constitutions, democracy and the rule of law, standards
of the Venice Commission
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